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Part  1     Background  and  Scope  of  Report 

The  November  1993  Special  Session  of  the  Montana  Legislature  adopted 
Senate  Joint  Resolution  No.  2  (SJR  2),  directing  the  Joint  Oversight  Committee 
on  Children  and  Families  (Committee)  to  examine  inefficiencies  in  the  provision 
of  services  to  the  elderly  by  state  government  agencies  and  to  make 
recommendations  concerning  possible  legislation  to  address  and  alleviate  future 
problems.  This  report  will  attempt  to  provide  the  Committee  with  information 
regarding  the  availability  and  delivery  of  those  services  so  that  the  Committee 
can  make  informed  decisions  regarding  the  adequacy  of  the  services  and 
necessary  recommendations  and  possible  legislative  suggestions. 


Part  2    Services  and  Programs 

The  1 983  Legislature  established  the  Office  of  Aging  in  the  Governor's  Office 
to  assist  the  Governor  in  planning,  coordination,  and  operation  of  programs 
affecting  senior  citizens.  The  1987  Legislature  created  the  Department  of 
Family  Services  (DFS),  which  was  delegated  the  duty  to  deal  with  aging  issues. 
In  July  1989,  the  Aging  Services  Bureau  within  DFS  was  moved  to  the 
Governor's  Office  of  Aging  to  consolidate  the  administration  of  aging  services 
programs.  The  1993  Legislature  moved  the  Office  of  Aging  back  into  DFS, 
which  is  currently  the  lead  agency  for  providing  services  to  the  elderly. 


In  addition,  certain  services  incidentally  available  for  the  elderly  are 
administered  by  the  federal  government,  the  Montana  Department  of  Social  and 
Rehabilitation  Services  (DSRS),  the  Montana  Department  of  Corrections  and 
Human  Services  (DCHS),  and  the  Department  of  Justice  (DOJ).  Some  mention 
may  be  made  in  this  report  to  applicable  federal  programs,  but  no  attempt  will 
be  made  to  give  a  detailed  description  of  those  programs;  rather,  the  scope  of 
the  report  will  be  limited  for  the  most  part  to  programs  administered  by  the 
state. 

Montana  provides  a  wide  range  of  services  to  the  elderly,  including  many  social 
services  as  well  as  protective  services.  Generally,  the  services  are  coordinated 
through  the  DFS  Office  of  Aging,  which  contracts  with  1 1  Area  Agencies  on 
Aging  (Area  Agencies)  to  provide  access  services,  in-home  services,  and 
community  services  to  Montana's  elderly.  The  mission  and  general  description 
of  the  Office  of  Aging  are  outlined  in  Appendix  1 .  Establishment  of  a  state* 
agency  on  aging,  a  state  plan  on  aging,  and  guidelines  for  the  development  of 
Area  Agencies  and  the  service  delivery  system  were  mandated  by  the  federal 
Older  Americans  Act  of  1965.  The  F/93  program  data  enclosed  as  Appendix 
2  outlines  24  separate  programs  or  services  provided  by  the  Office  of  Aging, 
showing  that  over  1  55,000  clients  were  served  through  the  Office  during  that 
year,  not  including  the  information  and  assistance  program,  food  stamps,  and 
the  ombudsman  program,  which  serves  as  an  advocate  for  all  residents  of  long- 
term  care  facilities. 

The  federal  government  has  in  place  several  well-established  programs  designed 
to  specifically  address  the  needs  of  senior  citizens  and  their  beneficiaries, 
including  Medicare,  Medicaid,  Social  Security,  long-term  care  insurance,  health 
insurance  benefits,  and  the  food  stamp  program.  The  focus  of  the  majority  of 
state  programs  is  therefore  to  serve  Montana  elderly  that  are  not  being  served 
by  other  programs,  whether  because  the  person  is  not  eligible,  because  the 
services  are  not  available  in  the  community,  or  because  other  programs  do  not 
provide  a  range  of  services  to  allow  the  elder  to  stay  in  the  home. 


The  Montana  Legislature  has  passed  several  acts  directed  toward  the  provision 
of  elder  services,  including  the  Protective  Services  Act  for  Aged  Persons  or 
Disabled  Adults  and  the  Adult  Foster  Family  Care  Act  in  1975,  The  State  Plan 
on  Aging  and  the  Montana  Elder  and  Developmentally  Disabled  Abuse 
Prevention  Act  in  1983,  and  the  Montana  Older  Americans  Act  in  1987.  The 
Legislature  also  established  the  Center  for  the  Aged  in  Lewistown,  the  primary 
function  of  which  is  to  provide  care  and  voluntary  treatment  of  persons  55 
years  of  age  or  older  who  are  unable  to  maintain  themselves  in  their  homes  or 
communities  "due  to  a  mental  disorder .  .  .  associated  with  the  aging  process, 
but  who  do  not  require  the  intensity  of  treatment  available  at  the  Montana  state 
hospital".  (53-21-41 1 ,  MCA) 

With  regard  to  elder  protective  services,  the  Montana  Elder  and 
Developmentally  Disabled  Abuse  Prevention  Act  was  enacted  in  1983  to 
provide  for  cooperation  among  law  enforcement  officials  and  agencies,  courts, 
and  state  and  county  agencies  providing  human  services  in  preventing  the 
abuse,  sexual  abuse,  neglect,  and  exploitation  of  Montana's  elderly  and 
developmentally  disabled  persons  through  the  identification  and  reporting  of 
acts  of  abuse,  sexual  abuse,  neglect,  and  exploitation.  (52-3-802,  MCA)  The 
Act  requires  DFS  to  investigate  such  reports.  Any  adult  in  Montana  can  request 
personal  protective  services,  or  a  relative  or  other  person  or  agency  interested 
in  an  adult's  well-being  can  make  a  referral.  If  a  representative  of  DFS  has 
reasonable  grounds  to  believe  that  an  older  or  developmentally  disabled  person 
alleged  to  be  abused,  sexually  abused,  or  neglected  is  suffering  from  abuse, 
sexual  abuse,  or  neglect  that  presents  a  substantial  risk  of  death  or  serious 
physical  injury,  DFS  may  provide  voluntary  protective  services  or,  if  the  person 
is  incapacitated,  DFS  may  provide  emergency  protective  services. 

The  Montana  Family  Policy  Act,  passed  in  1993,  established  family  policy 
objectives  intended  to  guide  the  state's  efforts  to  provide  services  to  children 
and  families,  ostensibly  including  the  provision  of  services  to  the  elderly.  The 
Act  promotes  the  establishment  of  a  range  of  home-based  services  to  children 
and  families,  setting  family  support  and  preservation  as  guiding  principles  and 


calling  for  a  system  of  comprehensive  and  coordinated  services  to  children  and 
families  through  joint  agency  planning,  joint  financing,  joint  service  delivery, 
common  intake  and  assessment,  and  other  arrangements  that  promote  more 
effective  support  for  families.  The  focus  of  the  Montana  Family  Policy  Act  is 
consistent  with  the  general  provision  of  state  elder  services,  which  has  been 
to  serve  the  elderly  as  much  as  possible  in  a  home  setting,  emphasizing 
community  and  residential  services  in  favor  of  more  costly  institutional  services 
and  allowing  the  senior  citizen  to  remain  independent  and  in  the  home  as  long 
as  possible. 


Part  3    Administration  of  Programs 

The  Legislature  has  generally  combined  services  to  both  elderly  adults  and  the 
developmentally  disabled  under  the  administration  of  DFS.  Because  SJR^2 
directed  the  study  of  elderly  services,  the  administration  of  specific  programs 
for  the  developmentally  disabled  will  not  be  addressed  in  this  report,  except 
when  the  provisions  of  a  program  directly  affect  both  groups. 

The  Office  of  Aging  provides  the  review,  training,  monitoring,  assessing, 
auditing,  advocating,  reporting,  and  accounting  functions  required  for  all 
programs  that  serve  the  elderly.  To  formalize  and  standardize  those  procedures, 
the  Office  has  adopted  an  Aging  Services  Policies  and  Procedures  Manual.  This 
231 -page  manual  provides  an  indepth  outline  of  operating  procedures  and 
activities  necessary  to  administer  the  state  programs  and  coordinate  with  the 
federal  programs.  The  manual  is  updated  on  an  ongoing  basis  to  reflect  state 
and  federal  statutory  and  program  changes.  The  1 1  Area  Agencies  develop  the 
local  planning  process  and  provide  services  or  contract  with  individual  agencies 
to  provide  services.  There  are  over  1,000  local  service  providers  in  all  56 
counties  that  use  local  county  funds,  contributions,  donations,  state  funds,  arid 
federal  funds.  Amount  of  funds,  units  of  service,  and  number  of  clients  are 
reported  to  the  Area  Agencies,  which  in  turn  report  to  the  Office  of  Aging  for 
reimbursement.  The  Office  reviews  and  monitors  reports  from  the  1 1  Area 


Agencies  on  a  daily  basis,  receiving  and  reviewing  over  90  different  reports 
monthly. 

DFS  licenses  adult  foster  care  family  homes,  which  are  private  homes  owned 
by  one  or  more  persons  1 8  years  of  age  or  older  that  offer  light  personal  care 
or  custodial  care  to  disabled  adults  who  are  not  related  to  the  owner  by  blood 
or  marriage  or  that  offer  light  personal  care  or  custodial  care  to  aged  persons. 
The  provision  of  light  personal  care  includes  assisting  the  aged  person  or 
disabled  adult  in  accomplishing  such  personal  hygiene  tasks  as  bathing, 
dressing,  and  hair  grooming  and  supervising  the  administration  of  prescriptive 
medicine  but  not  providing  24-hour  supervised  skilled  nursing  care  or  the 
administration  of  prescriptive  medications.  Custodial  care  means  providing  a 
sheltered,  family-type  setting  for  an  aged  person  or  disabled  adult  so  as  to 
provide  for  basic  needs  of  food  and  shelter  and  having  a  specific  person 
available  to  help  meet  basic  needs. 

The  Office  of  Legal  and  Long-Term  Care  Ombudsman  Services  in  DFS  provides 
complaint  handling  for  residents  of  nursing  homes  and  personal  care  homes, 
covering  issues  of  health,  safety,  welfare,  and  rights  of  residents,  and 
coordinates  legal  services  for  the  elderly.  Ombudsmen  assist  in  Medicaid, 
payment,  legal,  and  family  conflict  issues  in  addition  to  daily  care  and  rights 
issues,  and  they  are  also  involved  in  an  extensive  educational  effort  for  both 
consumers  and  providers. 

Under  the  Montana  Older  Americans  Act  and  subject  to  available  funding,  DFS, 
in  conjunction  with  other  state,  local,  and  private  agencies  and  organizations, 
may  provide  for  older  Montar  ans  a  directory  of  available  services; 
transportation  that  provides  access  to  services;  housing,  nutrition,  education, 
homemaker,  escort,  respite,  hospice,  and  other  programs  that  facilitate  self- 
care;  physical  and  mental  health  care,  including  inpatient  and  outpatient 
services,  screening,  appliances  and  supplies,  and  home  health  care;  placement 
in  adult  day  care,  foster  care,  personal  care,  supervisory  care,  and  nursing 
homes;  protective  advocacy  and  legal  programs;  job  training,  job  development, 


and  income  maintenance;  adult  education;  and  training  and  research  in  aging. 
DFS  administers  the  state  plan  on  aging  to  coordinate  the  delivery  of  these 
services. 

The  Protection/Intervention  Services  Unit  of  DFS  administers  protective  services 
for  adults  and  the  developmentally  disabled.  The  Protection/Intervention 
Services  Unit  operates  under  a  separate  64-page  policy  manual,  which  outlines 
duties  and  procedures  specific  to  protective  services,  home  attendant  services, 
and  health-related  services.  DFS  recognizes  that  the  authority  to  become 
involved  in  an  adult's  life  is  wholly  statutory.  Title  52,  chapters  3  and  4,  MCA, 
identify  the  parameters  under  which  protective  services  can  be  provided.  (DFS 
Policy  Manual:  Adult  Protective  Services,  sec.  401-1)  Each  applicable  statute 
is  cited  throughout  the  manual  in  conjunction  with  each  allowable  action,  and 
the  manual  is  updated  periodically  to  reflect  legislative  changes. 

DFS  has  also  been  given  statutory  authority  to  adopt  rules  implementing  a 
program  for  protective  services  for  aged  and  developmentally  disabled  adults. 
(52-3-205,  MCA)  The  rules  are  contained  in  Title  1 1 ,  chapter  5,  subchapters 
1  and  2,  Administrative  Rules  of  Montana.  Additionally,  DFS  is  required  by  law 
to  "study  and  identify  problems  of  aging"  and  to  "review  existing  programs  for 
the  aging  and  make  recommendations  to  the  governor  and  the  legislature  for 
improvements  in  such  programs".  (52-3-101(2),  (3),  MCA)  Annual  reports  on 
the  number  of  people  served  and  the  type  of  protective  services  available  to  the 
aged  and  developmentally  disabled  are  required  under  52-3-206,  MCA.  (See 
Appendix  3  for  the  1993  report  results.) 

Temporary  or  permanent  interdisciplinary  adult  protective  service  teams  are 
convened  to  address  specific  elder  or  developmentally  disabled  abuse  cases. 
(52-3-805,  MCA)  Members  of  the  team  include  a  social  worker,'-1  a 
representative  of  local  law  enforcement,  a  representative  of  the  medical 
profession,  and  the  County  Attorney  or  the  County  Attorney's  legal  designee. 
Additional  members  may  include  representatives  from  the  fields  of  public  health 
or  mental  health,  the  Aging  Network,  a  hospital  social  work  department,  Home 


Health,  a  Waiver  Case  Management  Team,  a  veterans'  organization,  and  the 
long-term  care  facility  where  the  client  is  a  resident,  if  applicable.  The  team 
assists  in  assessing  the  needs  of,  formulating  and  monitoring  a  treatment  plan 
for,  and  coordinating  services  to  older  persons  and  developmentally  disabled 
persons  who  are  victims  of  abuse,  sexual  abuse,  neglect,  or  exploitation.  The 
team  reports  to  the  County  Attorney  if  a  recommendation  is  appropriate 
concerning  criminal  prosecution.  The  use  of  a  team  is  not  mandatory,  but  may 
be  implemented  for  the  following  reasons: 

(1)  teams  can  provide  expertise  from  many  fields  to  solve  complex 
intervention  problems; 

(2)  teams  assist  in  establishing  rapport  between  agencies  and  foster 
a  spirit  of  cooperation; 

(3)  a  team  makes  the  problem  of  abuse  of  adults  a  community 
problem,  not  just  a  DFS  problem; 

(4)  teams  help  coordinate  services  to  multineeds  clients;  and 

(5)  teams  take  community  pressure  off  of  just  one  agency  to  "do 
something".  (DFS  Policy  Manual:  Adult  Protective  Services,  sec. 
402-1) 

DCHS  has  statutory  authority  to  develop  rules  concerning  specific  admission 
criteria,  treatment,  and  discharge  procedures  at  the  Center  for  the  Aged.  (53- 
21-411(3),  MCA)  DCHS  is  also  statutorily  charged  with  oversight  of  the 
following  institutions  and  programs  that  may  incidentally  affect  the  elderly: 
adult  corrections  services  for  men  and  women  and  community  correctional 
programs;  mental  health  services  at  the  Montana  State  Hospital  and  appropriate 
community  mental  health  services;  chemical  dependency  services;  institutional 
and  residential  components  of  the  developmental  disabilities  system;  and 
veterans'  nursing  homes.  (53-1-201,  MCA) 

DSRS  administers  and  supervises  public  assistance  programs  that  often  directly 
affect  the  elderly,  including:  the  provision  of  food  stamps  and  food 
commodities,  energy  assistance,  weatherization,  vocational  rehabilitation, 
services  for  persons  with  severe  disabilities,  developmental  disability  services, 


Aid  to  Families  With  Dependent  Children,  and  medical  care  payments  in  behalf 
of  recipients  of  public  assistance.  DSRS  gives  consultant  service  to  private 
institutions  providing  care  for  the  needy,  indigent,  or  handicapped  or  for 
dependent  adults.  DSRS  also  cooperates  with  other  state  agencies  and 
develops  provisions  for  services  to  the  blind,  including  the  prevention  of 
blindness,  the  location  of  blind  persons,  medical  services  for  eye  conditions, 
and  vocational  guidance  and  training  of  the  blind.  (53-2-201,  MCA)  DSRS  is 
required  to  act  as  the  agent  of  the  federal  government  in  public  assistance 
matters  of  mutual  concern  in  conformity  with  state  law  and  the  federal  Social 
Security  Act  and  in  the  administration  of  any  federal  funds  granted  to  the  state 
to  aid  in  the  purposes  and  functions  of  DSRS.  (53-2-206,  MCA)  DSRS 
administers  the  Montana  Medicaid  program,  providing  necessary  medical 
services  to  eligible  persons  who  have  need  for  medical  assistance-often  the 
elderly.  Medical  assistance  provided  by  the  Montana  Medicaid  program  may,  as 
provided  by  DSRS  rule,  also  include  the  following  services: 

(1 )  medical  care  or  any  other  type  of  remedial  care  recognized  under 
state  law  and  furnished  by  licensed  practitioners  within  the 
scope  of  their  practice  as  defined  by  state  law; 

(2)  home  health  care  services; 

(3)  private-duty  nursing  services; 

(4)  dental  services; 

(5)  physical  therapy  services; 

(6)  mental  health  center  services  administered  and  funded  under  an 
authorized  state  mental  health  program; 

(7)  clinical  social  worker  services; 

(8)  prescribed  drugs,  dentures,  and  prosthetic  devices; 

(9)  prescribed  eyeglasses; 

(10)  other  diagnostic,  screening,  preventive,  rehabilitative, 
chiropractic,  and  osteopathic  services; 

(11)  inpatient  psychiatric  hospital  services  for  persons  under  21  years  - 
of  age; 

(12)  services  of  professional  counselors; 

(13)  hospice  care; 
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(14)  case  management  services,  including  targeted  case  management 
services  for  the  mentally  ill;  and 

(1 5)  any  additional  medical  service  or  aid  allowable  under  or  provided 
by  the  federal  Social  Security  Act.  (53-6-101,  MCA) 

DSRS  may  also  provide  community-based  Medicaid  services,  meaning  those 
long-term  medical,  habilitative,  rehabilitative,  and  other  services  that  are 
available  to  Medicaid-eligible  persons  in  a  community  setting  or  in  a  person's 
home  as  a  substitute  for  Medicaid  services  provided  in  long-term  care  facilities 
and  that  are  allowed  under  the  state  Medicaid  plan  in  order  to  avoid 
institutionalization.  (53-6-401,  53-6-402,  MCA) 

DSRS  administers  the  federal  community  services  block  grant  program,  through 
human  resource  development  councils,  which  are  nonprofit  public  or  private 
community  organizations  serving  low-income  persons,  including  the  elderly. 
(Title  53,  chapter  10,  MCA) 

The  Division  of  Crime  Control  of  DOJ  administers  the  crime  victims 
compensation  program,  a  method  of  compensating  those  persons  within  the 
state,  including  the  elderly,  who  are  innocent  victims  of  criminal  acts  and  who 
suffer  bodily  injury  or  death  and  those  innocent  citizens  of  this  state  who  are 
injured  or  killed  in  a  state  that  does  not  have  a  crime  victims  compensation 
program  that  covers  out-of-state  residents  injured  or  killed  in  that  state.  (Title 
53,  chapter  9,  MCA) 

The  Committee  on  Telecommunications  Services  for  the  Handicapped,  allocated 
to  DSRS,  administers  a  program  to  provide  specialized  telecommunications 
equipment  and  services  to  persons  who  are  handicapped,  which  may  include 
the  elderly  handicapped.  (Title  53,  chapter  19,  part  3,  MCA) 
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Part  4     Demographics 

The  population  of  Montana,  like  the  rest  of  the  country,  is  getting  older. 
According  to  1 990  census  data  provided  by  the  Office  of  Aging  (see  Appendix 
4),  Montana  has  at  least  1 40,8 1 3  persons  age  60  or  older,  which  is  about  18% 
of  the  total  population.  The  number  has  increased  4.3%  between  1990  and 
1 992.  About  1 8%  of  Montana's  population  age  60  or  older  is  considered  below 
the  poverty  level,  and  19%  are  just  slightly  above  poverty.  There  are  also  about 
4,757  minority  elderly  in  Montana.  Average  human  life  expectancy  has  steadily 
increased  as  well.  According  to  U.S.  Bureau  of  the  Census  statistics  (see 
Appendix  5),  in  1991  persons  reaching  age  65  could  look  forward  to  an 
average  of  1 7.4  additional  years,  1 9  years  for  females  and  1 5  years  for  males. 
The  older  population  will  continue  to  grow,  with  the  most  rapid  increase 
expected  between  201 0  and  2030,  when  the  "baby  boom"  generation  reaches 
age  65.  By  2030,  the  number  of  elderly  in  America  is  projected  to  double  from 
the  number  in  1990.  The  fastest  growing  age  group  in  Montana  is  age  75  or 
older.  Any  realistic  projection  must  show  a  corresponding  growth  in  the  need 
for  elder  services  and  similar  impact  on  government  programs  designed  to 
provide  elder  care. 

Corresponding  to  the  general  increase  in  the  aging  population  is  an  increase  in 
reports  of  elder  abuse  and  the  need  for  elder  protective  services.  Since  state 
elder  abuse  referral  statistics  began  to  be  kept  in  1984,  the  number  of  cases 
investigated  has  risen  from  186  to  1,560  in  1993.  Of  those  1,560  referrals, 
1 ,051  were  for  persons  age  60  or  older;  509  were  for  disabled  adults  age  18 
through  59.  As  of  June  30,  1993,  DFS  maintained  full  guardianship  of  22 
elders,  4  disabled  adults,  and  8  adults  with  developmental  disabilities.  During 
the  reporting  year,  DFS  social  workers  were  involved  in  61  guardianship  cases. 
(See  Appendix  3,  Annual  Report.) 
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Part  5    Adequacy  of  General  Aaina  Services 

The  Office  of  Aging  continues  to  study,  analyze,  and  report  on  the  demand  for 
services  for  the  ever-increasing  elderly  population.  The  staff  has  developed  a 
planning  process  for  the  next  10  years  called  Montana  Aging  Policy 
Perspectives  1990  (MAPPS  1990),  involving  over  300  professionals  from 
various  disciplines  and  covering  32  topic  areas  that  impact  the  elderly.  In  1 989, 
the  Office  completed  a  statewide,  statistically  accurate  Unmet  Service  Needs 
Survey  of  the  elder  population.  The  survey  concluded  that  the  aging  services 
network  is  currently  serving  about  32%  of  the  elderly  population.  The  survey 
identified  the  following  unmet  service  needs: 

(1 )  1 4%  (1 8,200  elders)  are  having  problems  accessing  home  health 
care; 

(2)  1 6%  (20,800  elders)  need  help  with  homemaker  services;  and 

(3)  10%  (13,000  elders)  need  help  with  daily  living  activities. 

The  Office  has  also  identified  several  Montana  counties  that  have  higher-  than- 
average  numbers  of  senior  citizens  in  residence,  including  Granite,  Missoula, 
Sweetgrass,  and  Prairie  Counties. 

The  Ombudsman  Program  has  been  expanded  to  the  local  level  and 
strengthened  since  the  1987  reauthorization  of  the  Older  Americans  Act. 
However,  corresponding  funding  for  expanded  ombudsman  services  has  not 
followed.  Federal  dollars  for  ombudsman  services  for  Montana  are  minimal 
because  of  the  small  state  population  base,  and  no  state  funding  has  been 
designated  for  local  ombudsman  services.  Montana  ranked  49th  nationally  in 
terms  of  total  funding  for  its  overall  ombudsman  program  in  1992-93.  The 
program  has  thus  been  necessarily  limited  only  to  nursing  and  personal  care 
homes,  and  assistance  with  complaints  in  other  settings  has  been  denied.  The 
ombudsman  program  notes  continued  complaints  about  the  staffing  levels  in 
nursing  homes,  often  barely  enough  to  meet  minimum  regulatory  requirements, 
and  about  an  increase  in  involuntary  transfers  or  discharges  from  nursing 


11 


homes,  usually  as  a  result  of  the  inability  of  facilities  to  adequately  assess, 
develop  care  plans  for,  and  train  staff  to  deal  with  problem  behaviors. 

Additionally,  the  Office  of  Aging  is  required  to  monitor  and  implement  the 
provisions  of  several  federal  acts,  including  the  federal  Older  Americans  Act. 
If  limits  on  funding  for  the  Office  hinder  the  ability  of  the  state  to  meet  federal 
compliance,  the  current  level  of  federal  funding  could  be  jeopardized. 

On  the  positive  side,  the  Office  of  Aging  is  involved  in  several  projects,  which 
include  some  grant  money,  to  further  elder  interests  in  Montana.  The  Office 
received  a  grant  from  the  federal  Health  Care  Financing  Administration  to  allow 
the  development  of  a  statewide  information,  counseling,  and  assistance 
program  for  beneficiaries  relating  to  Medicare,  Medicaid,  Medicare  supplemental 
policies,  long-term  care  insurance,  and  other  health  insurance  benefit 
information.  The  Office  is  also  involved  in  the  Alzheimer  grant  project,  which 
is  designed  to  increase  supportive  services  for  Montana's  informal  caregivers; 
to  strengthen  the  infrastructure  of  providers,  families,  and  caregivers;  and  to 
provide  education  and  information  dissemination  regarding  assessment, 
diagnosis,  and  treatment  of  Alzheimer's  disease  and  related  dementias. 
Additionally,  the  Office  has  been  granted  money  for  Project  Care.  Under  this 
grant.  Area  Agencies  are  to  identify  one  to  three  regional  communities  to 
develop  coalitions  with  nontraditional  agencies  in  order  to  identify  unmet  needs 
within  the  community,  develop  a  plan  to  meet  one  of  the  needs,  and  then  put 
the  plan  into  action. 

As  noted  above,  problems  associated  with  the  aged  can  realistically  only  be 
expected  to  grow  in  the  foreseeable  future,  proportionate  to  the  expanding 
aging  population.  Any  inefficiencies  in  the  present  system  of  services  will  be 
exacerbated  by  the  inevitable  growth  in  Montana's  elderly  population.  Funding 
must  expand  at  a  proportionate  rate  if  the  Office  is  to  continue  serving  even 
32%  of  the  elderly,  as  at  the  present  level.  If  funding  continues  at  the  present 
level  or  decreases,  a  corresponding  reduction  in  the  number  of  elders  served  or 
a  reduction  in  programs  will  result.  Given  the  present  federal  fiscal  situation,  it 
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is  logical  to  conclude  that  the  bulk  of  the  burden  of  providing  additional  or 
increased  elder  services  will  most  likely  fall  on  the  state. 


Part  6    Adequacy  of  Adult  Protective  Services 

According  to  state  law  and  DFS  policy,  adult  protective  services  are  provided 
to  reduce  or  remove  the  risk  of  physical  or  mental  harm  that  has  occurred  or  is 
occurring  to  a  person  as  a  result  of  abuse,  neglect,  or  exploitation.  Services 
may  be  provided  to  an  adult  only  if  the  persons  reporting  "know  or  have 
reasonable  cause"  to  suspect  that  an  adult  is  subject  "to  abuse,  sexual  abuse, 
neglect,  or  exploitation"  and  DFS  "has  reasonable  grounds  to  believe"  that  such 
conduct  "presents  a  substantial  risk  of  death  or  serious  physical  injury".  (52-3- 
804,  52-3-81 1 ,  MCA)  The  basis  of  adult  protective  services  is  an  investigation 
conducted  by  a  DFS  social  worker  following  a  referral,  then  an  assessment  and 
the  determination  of  the  need  for  protective  services. 

The  primary  difference  between  child  and  adult  protective  services  is  that  the 
state,  because  of  its  compelling  interest,  may  intervene  in  a  family  situation 
when  necessary  to  protect  a  child;  however,  in  the  case  of  a  competent  adult, 
intervention  is  not  allowed  if  the  adult  does  not  desire  it  or  specifically  denies 
assistance. 

Even  with  the  authority  from  statutes  it  must  be  remembered 
that  every  adult  has  the  right  to  refuse  intrusion  by  the 
Department  of  Family  Services  or  anyone  else  unless  his  or 
her  rights  have  been  abridged  by  judicial  action.  (DFS 
Policy  Manual:  Adult  Protective  Services,  sec.  401-1) 

DFS  has  set  out  the  following  principles  of  adult  protective  service 
intervention: 

(1)  the  client  must  have  a  choice  in  selecting  or  refusing 
services  insofar  as  the  client  is  able; 

(2)  the  client  should  do  as  much  for  himself  or  herself  as 
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that  client  is  able; 

(3)  protective  services  will  be  provided  that  are  based  on 
the  least  restrictive  concept;  and 

(4)  protective  service  intervention  will  be  maintained  only 
until  the  risk  is  reduced  or  removed  or  until  the  client 
refuses  to  accept  services.  (DFS  Policy  Manual:  Adult 
Protective  Services,  sec.  401-2) 

Protective  services  are  provided  on  a  time-limited  basis  for  elderly  at  risk.  A 
client  is  considered  at  risk  when  there  is  an  identified  risk  of  physical  harm, 
such  as  death,  permanent  or  temporary  disfigurement,  or  impairment  of  any 
bodily  organ  or  function,  or  a  risk  of  mental  harm,  such  as  an  identifiable  and 
substantial  impairment  of  intellectual  or  psychological  functioning  or  well-being. 
Protective  services  are  intervention  activities  usually  provided  by  or  coordinated 
by  a  DFS  social  worker,  such  as  investigation,  use  of  family  and  community 
resources,  strengthening  current  living  situations,  removal  from  unsafe 
situations,  development  and  protection  of  financial  resources,  and  legal 
intervention.  Legal  intervention  means  actions  taken  by  DFS  in  which  it  must 
use  the  legal  and  court  system  in  order  to  provide  intervention  actions  needed 
to  reduce  or  eliminate  a  client's  physical  or  mental  danger.  (DFS  Policy  Manual: 
Adult  Protective  Services,  sec.  401-3) 

Emergency  protective  services  may  be  provided,  either  with  the  elder's  consent 
or,  if  the  person  is  incapacitated,  without  consent,  when  a  DFS  social  worker 
believes  that  an  elder  is  incapacitated  and  is  at  substantial  risk  of  death  or 
serious  physical  injury  as  a  result  of  abuse  or  neglect.  An  incapacitated  person, 
as  defined  in  72-5-101,  MCA,  is  one  who  is  impaired  by  reason  of  mental 
illness,  mental  deficiency,  physical  illness  or  disability,  chronic  use  of  drugs, 
chronic  intoxication,  or  other  cause  (except  minority)  to  the  extent  that  the 
person  lacks  sufficient  understanding  or  capacity  to  make  or  communicate 
responsible  decisions  concerning  his  or  her  person  or  whose  judgment  is  so 
impaired  that  he  or  she  is  incapable  of  realizing  or  making  a  rational  decision 
with  respect  to  the  need  for  treatment.  When  emergency  services  have  been 
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provided  but  the  person  has  not  consented  to  further  services  or  a  court  has 
not  awarded  guardianship  within  2  judicial  days,  the  person  must  be  allowed 
to  resume  whatever  activities  that  person  wishes.  If  the  DFS  social  worker 
believes  that  the  person  is  still  at  risk,  the  worker  can  alert  collateral  persons 
and  remain  available  to  provide  further  services  if  necessary.  (DFS  Policy 
Manual:  Adult  Protective  Services,  sec.  401-10) 

In  cases  in  which  an  elder  is  so  physically  and  mentally  incapacitated  that  the 
person  can  no  longer  act  on  his  or  her  own  behalf  to  avoid  physical  or  mental 
harm,  the  DFS  social  worker  may  initiate  legal  intervention,  such  as  court- 
established  guardianship,  in  order  to  protect  the  elder.  Guardianship  by  DFS  is 
sought  only  as  a  last  resort  when  all  other  eligible  and  available  persons  have 
been  ruled  out  as  prospective  guardians.  Relatives,  friends,  ministers,  and 
volunteers  are  approached  in  the  effort  to  locate  alternative  guardians.  The 
social  worker  checks  local  court  records  and  court  records  from  other  areas 
where  the  elder  has  lived  for  the  past  10  years  in  order  to  verify  that  there  are 
no  court  orders,  guardianships,  or  other  legal  determinations  that  could  affect 
DFS's  legal  intervention.  Because  guardianship  commits  DFS  to  a  very  involved 
legal  relationship,  the  case  must  be  referred  to  the  social  worker's  immediate 
supervisor  and  the  appropriate  regional  administrator  for  approval.  If  approved, 
the  case  is  presented  to  the  County  Attorney  to  petition  for  guardianship.  Only 
in  extreme  cases  does  DFS  legal  staff  petition  for  guardianship. 

Upon  receiving  a  petition  for  guardianship,  a  court  sets  a  hearing  date  and 
follows  the  due  process  procedures  outlined  in  72-5-31 5,  MCA.  If  guardianship 
is  granted,  it  may  be  in  any  one  of  the  following  forms: 

(1)  full  guardianship,  in  which  the  guardian  has  total  authority  over 
all  of  the  ward's  life  activities; 

(2)  limited  guardianship,  in  which  the  guardian  has  permanent  or 
temporary  authority  over  just  the  ward's  life  activities  that  are 
listed  in  the  petition  and  court  order; 

(3)  temporary  guardianship,  in  which  the  guardianship  is  time-limited 
(generally  no  more  than  6  months)  for  a  specific  purpose  unless 
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otherwise  specified  in  the  petition  and  court  order;  and 
(4)        conservatorship,  in  which  the  guardian  has  authority  over  the 
ward's  money,  property,  and  resources. 

Special  provisions  are  made  for  DFS  administration  of  a  ward's  assets  and 
medical  care.  The  social  worker  must  submit  to  the  court  an  annual  report 
regarding  actions  taken  by  DFS  on  the  ward's  behalf.  A  copy  of  the  report  is 
also  submitted  to  the  DFS  central  office.  (DFS  Policy  Manual:  Adult  Protective 
Services,  sec.  401-11) 

A  court-established,  full  guardianship  can  be  terminated  only  by  court  order. 
Other  adult  protective  services  may  be  terminated  for  the  following  reasons: 

(1)  risk  to  the  client  is  reduced  or  removed  (the  social  worker  or 
supervisor  has  discretion  to  complete  a  current  assessment  of 
risk); 

(2)  the  client  dies; 

(3)  the  client  requests  termination  of  services,  and  the  client  is  able 
to  make  such  a  request;  or 

(4)  the  client  moves  to  another  area. 

The  client  is  involved  as  much  as  possible  in  the  services  termination  decision 
and  is  notified  of  the  actual  termination  and  reasons  for  the  termination.  Upon 
termination,  the  client's  account  is  closed.  Any  funds  remaining  in  the  account 
are  forwarded  to  the  client,  the  client's  payee,  or  the  client's  guardian.  (DFS 
Policy  Manual:  Adult  Protective  Services,  sec.  401-12) 

The  general  framework  for  providing  adult  protective  services,  as  implemented 
by  DFS,  is  consistent  with  the  statutory  scheme  set  out  by  the  Legislature  and 
appears  to  be  administered  with  great  deference  toward  legislative  policy  and 
intent.  As  far  as  it  goes,  the  provision  of  adult  protective  services  strives  to 
meet  the  needs  of  adults  who  cannot  provide  for  themselves.  Mandatory 
reporting  of  elder  abuse,  as  outlined  in  Part  9,  has  significantly  enhanced  the 
ability  of  DFS  to  identify  and  help  needy  elderly.  In  fact,  some  effort  is  under 
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way  to  recruit  and  train  volunteer  guardians  for  people  who  need  representation 
and  to  establish  teams  in  each  county  to  track  elder  abuse  cases.  The  state  has 
also  undertaken  a  recent  public  awareness  campaign,  including  public  service 
announcements  and  brochures,  to  increase  the  public's  interest  in  elder  abuse 
problems  and  to  encourage  reporting.  It  appears  that  the  campaign  has  had  a 
positive  impact  on  the  number  of  cases  being  reported.  Additionally,  in  the 
federal  Older  Americans  Act  Reauthorization  of  1 991 ,  the  federal  government 
authorized  the  expenditure  of  federal  funds  for  elder  abuse  prevention  for  the 
first  time. 

Nevertheless,  as  the  demographic  overview  in  Part  4  makes  clear,  the  inevitable 
growth  of  Montana's  adult  population  will  continue  to  add  to  the  burden  on 
protective  services.  However,  because  protective  services  can  also  entail 
additional  levels  of  service,  such  as  legal,  judicial,  law  enforcement,  medical, 
institutional,  and  guardianship  considerations,  the  burden  on  the  overall  system 
is  magnified  even  more.  If  the  state  wishes  to  continue  to  provide  ongoing 
services  to  this  ever-growing  class  of  citizens,  a  hard  and  possibly  painful 
evaluation  of  the  resources  necessary  and  available  to  pay  for  those  services 
will  be  required  by  the  Legislature,  in  steadily  increasing  increments,  for  many 
years  to  come. 

As  comprehensive  as  it  is,  the  adult  protective  services  system  is  nevertheless 
a  creature  of  human  contrivance,  necessarily  flawed  and  subject  to  failure  in 
some  cases.  A  further  examination  of  legal  implications  and  potential 
shortcomings  in  the  system  and  some  suggestions  for  Committee  consideration 
are  discussed  in  Part  10. 


Part  7      Adult  Protective  Services  --  Statutory  Law 

DFS  is  "responsible  for  acting  on  requests  for  protective  services  from  aged 
persons  or  disabled  adults  or  from  relatives,  friends,  or  other  reputable  persons 
requesting  those  services  on  behalf  of  an  aged  person  or  disabled  adult".  (52-3- 
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204,  MCA)  A  decision  regarding  the  provision  of  protective  services  may  be 
made  only  after  a  report  is  received  (52-3-804,  MCA)  and  an  investigation 
conducted  (52-3-811,  52-3-812,  MCA).  A  person"  who  makes  a  report  is 
granted  statutory  immunity  from  liability  incurred  as  a  result  of  the  report  unless 
the  report  is  materially  false  and  the  reporter  acted  in  bad  faith  or  with 
malicious  purpose.  (52-3-814,  MCA)  Penalties  are  provided  for  anyone  who 
purposely  or  knowingly  fails  to  make  a  report  or  who  discloses  or  fails  to 
disclose  the  contents  of  a  report  as  required,  and  penalties  are  also  provided  for 
an  individual  who  purposely  or  knowingly  abuses,  sexually  abuses,  neglects,  or 
exploits  an  older  or  developmentally  disabled  person.  (52-3-825,  MCA)  If  the 
report  involves  an  act  or  omission  of  DFS  that  could  be  construed  as  abuse, 
sexual  abuse,  neglect,  or  exploitation,  a  copy  of  the  report  must  be  sent  to  the 
County  Attorney  rather  than  to  DFS.  (52-3-81 1(2),  MCA)  DFS  is  required  to 
investigate  reports  made  to  it  (52-3-804(1  )(a),  MCA)  and  to  provide  protective 
services  when  appropriate  (52-3-804(3),  MCA).  Provisions  have  been  made  to 
ensure  the  ability  of  a  DFS  representative  or  law  enforcement  officer  to  enter 
premises  for  investigative  purposes  if  there  is  probable  cause  that  the  person 
is  abused,  sexually  abused,  neglected,  or  exploited.  (52-3-804(4),  MCA) 

If  a  DFS  representative  has  reasonable  grounds  to  believe  that  the  abuse, 
sexual  abuse,  neglect,  or  exploitation  presents  a  substantial  risk  of  death  or 
serious  physical  injury,  DFS  may  provide  voluntary  protective  services.  If 
reasonable  grounds  exist  establishing  a  belief  that  the  person  is  incapacitated, 
emergency  protective  services  can  be  provided,  including: 

(1)  arranging  or  facilitating  an  appropriate  emergency  protective 
service  placement; 

(2)  transporting  or  arranging  for  the  transport  of  the  person  to  the 
appropriate  placement;  or 

(3)  not  later  than  2  judicial  days  following  placement  of  the  person, 
either  providing  voluntary  protective  services  or  petitioning  the 
District  Court  to  act  as  temporary  guardian  or  to  appoint  a 
temporary  guardian.  (52-3-804(5),  MCA)  However,  the  provision 
of   protective    services   does   not   create   a    guardianship    or 
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conservatorship  relationship  between  DFS  and  the  aged  person 
unless  a  guardianship  or  conservatorship  is  otherwise  created  by 
law.  (52-3-207,  MCA) 

A  person  or  agency  receiving  a  report  of  suspected  elder  abuse,  sexual  abuse, 
or  neglect  must  prepare  a  written  description  of  the  conditions  regarded  as 
evidence  and  may,  with  the  consent  of  the  older  person  or  without  consent  if 
it  appears  that  the  person  is  incapacitated,  take  photographs  of  an  area  of 
visible  trauma  that  is  regarded  as  evidence  of  abuse,  sexual  abuse,  or  neglect. 
A  physician  may  require  x-rays  or  other  appropriate  medical  tests  or  procedures 
that  would  assist  in  establishing  evidence  related  to  the  allegation  of  abuse, 
sexual  abuse,  or  neglect.  Evidence  must  be  submitted  to  the  authorities  as  soon 
as  possible  after  submission  of  the  report.  (52-3-815,  MCA)  The  report  may 
not  be  excluded  from  subsequent  court  proceedings  on  the  grounds  that  it  is 
evidence  subject  to  any  privilege  except  the  attorney-client  privilege.  (52-3-821 , 
MCA) 


Part  8     Adult  Protective  Services  --  Case  Law 

In  Montana,  laws  specifically  regarding  elder  abuse  have  been  in  effect  since 
1 983,  yet  virtually  no  reported  case  law  has  developed  regarding  the  provision 
of  those  services.  The  lack  of  adjudication  might  be  interpreted  various  ways: 

(1 )  deterrents  built  into  the  law  against  elder  abuse  are  so  effective 
that  incidents  of  such  abuse  have  been  effectively  eliminated; 

(2)  elder  abuse  prevention  laws  are  so  clearly  written  and  properly 
administered  that  no  legal  question  has  arisen  pertaining  to  those 
services  and  the  services  system; 

(3)  the  legal  schemes  devised  to  prevent  elder  abuse  are  still  so  new 
that  if  cases  of  abuse  or  misapplication  of  those  statutory 
schemes  are  occurring,  there  have  not  been  legal  questions 
presented  to  date  to  establish  court  precedent;  or 

(4)  despite  the  adoption  of  legal  measures  designed  to  require 


19 


reporting  of  elder  abuse,  very  few  cases  are  actually  reported 
and  prosecuted. 

Of  course,  in  reality  none  of  these  statements  is  entirely  accurate  or  singularly 
explains  the  lack  of  court  precedent.  Notwithstanding  the  dearth  of  Montana 
case  law,  basic  constitutional  due  process  and  confidentiality  protections  apply 
to  all  parties  involved  in  the  provision  of  adult  protective  services. 


Part  9     Privacy  and  Confidentiality  Considerations 

The  Montana  Constitution  contains  a  specific  section  regarding  a  person's  right 
of  privacy,  which  reads:  "The  right  of  individual  privacy  is  essential  to  the  well- 
being  of  a  free  society  and  shall  not  be  infringed  without  the  showing  of  ;a 
compelling  state  interest."  (Art.  II,  sec.  10,  Mont.  Const.)  The  Montana 
Supreme  Court  has  ruled  that  a  compelling  state  interest  is  clearly  shown  in 
child  abuse  cases,  thus  allowing  invasion  of  the  right  of  privacy  in  those  cases. 
However,  in  the  case  of  adults  and  the  developmentally  disabled,  the  Supreme 
Court  has  not  found  any  corresponding  compelling  state  interest  for 
interference  in  an  adult's  affairs  as  long  as  the  adult  is  competent.  This  is 
consistent  with  the  constitutional  right  of  individual  privacy.  Stated  another 
way,  the  state  cannot  interfere  with  individual  privacy  rights  by  forcing 
protective  services  on  a  competent  adult  who  refuses  those  services. 

In  conjunction  with  this  fundamental  right  of  privacy,  the  Montana  Constitution 
also  grants  the  public  a  right  to  know,  stating:  "No  person  shall  be  deprived  of 
the  right  to  examine  documents  or  to  observe  the  deliberations  of  all  public 
bodies  or  agencies  of  state  government  and  its  subdivisions,  except  in  cases 
in  which  the  demand  of  individual  privacy  clearly  exceeds  the  merits  of  public 
disclosure."  (Art.  II,  sec.  9,  Mont.  Const.)  Thus,  a  case-by-case  balancing  js 
required  to  weigh  the  personal  right  of  privacy  against  the  public's  right  to 
know.  Nevertheless,  family  records  contain  some  of  the  most  sensitive  and 
private  information  that  the  government  can  maintain  about  its  citizens. 
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Confidentiality  rules  recognize  that  such  information  is  gathered  for  a  specific 
purpose  and  that  the  information  should  not  be  used  for  other  purposes  unless 
the  affected  individual  concurs.  Rules  on  family  confidentiality  must  be 
especially  strict  in  order  to  protect  individuals  from  social  repercussions  that 
could  occur  if  the  information  is  used  for  a  purpose  for  which  it  was  not 
intended.  Additionally,  private  service  professionals  often  have  their  own  ethical 
standards  and  legal  obligations,  so  confidentiality  rules  must  protect  those 
persons  from  having  to  disclose  professional  confidences  or  from  being  placed 
in  the  role  of  law  enforcement  agencies.  Thus,  the  efficient  and  effective 
provision  of  family-related  services  requires  the  interplay  between  numerous 
public  and  private  entities,  including  federal,  state,  local,  and  private  service 
and  welfare  providers,  law  enforcement  agencies,  courts,  medical  providers, 
and  the  public  in  general.  Any  information-sharing  system  between  these 
entities  must  harmonize  multiple  approaches  and  requirements  while  ensuring 
that  families  are  not  subjected  to  unwarranted  invasions  of  their  privacy. 

Under  52-3-81 1,  MCA,  the  following  persons  are  required  to  report  when  they 
"know  or  have  reasonable  cause  to  suspect  that  an  older  person  or  a 
developmental^  disabled  person  known  to  them  in  their  professional  or  official 
capacities  has  been  subjected  to  abuse,  sexual  abuse,  neglect,  or  exploitation": 

(1)  a  physician,  resident,  intern,  professional  or  practical  nurse, 
physician's  assistant,  or  member  of  a  hospital  staff  engaged  in 
the  admission,  examination,  care,  or  treatment  of  persons; 

(2)  an  osteopath,  dentist,  denturist,  chiropractor,  optometrist, 
podiatrist,  medical  examiner,  coroner,  or  any  other  health  or 
mental  health  professional; 

(3)  an  ambulance  attendant; 

(4)  a  social  worker  or  other  employee  of  the  state,  a  county,  or  a 
municipality,  assisting  an  older  person  or  a  developmentally 
disabled  person  in  the  application  for  or  receipt  of  public 
assistance  payments  or  services; 

(5)  a  person  who  maintains  or  is  employed  by  a  roominghouse, 
retirement  home,  nursing  home,  group  home,  or  adult  foster  care 
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home; 

(6)  an  attorney,  unless  the  attorney  acquired  knowledge  of  the  facts 
required  to  be  reported  from  a  client  and  the  attorney-client 
privilege  applies; 

(7)  a  peace  officer  or  other  law  enforcement  official;  and 

(8)  a  person  providing  services  to  an  older  person  or  a 
developmentally  disabled  person  pursuant  to  a  contract  with  a 
state  or  federal  agency.  Any  other  person  may  submit  a  report. 

Section  52-3-813,  MCA,  prohibits  disclosure  of  adult  case  records,  but  there 
are  exceptions  to  strict  confidentiality.  The  section  provides  that  all  case 
records  and  reports  must  be  kept  confidential  but  mav  be  disclosed,  upon 
request,  to: 

(1)  a  physician  who  is  caring  for  an  older  person  or  a  a 
developmentally  disabled  person  who  the  physician  reasonably  -■ 
believes  was  abused,  sexually  abused,  neglected,  or  exploited; 

(2)  a  legal  guardian  or  conservator  of  the  older  person  or  the 
developmentally  disabled  person  if  the  identity  of  the  person  who 
made  the  report  is  protected  and  the  legal  guardian  or 
conservator  is  not  the  person  suspected  of  the  abuse,  sexual 
abuse,  neglect,  or  exploitation; 

(3)  the  person  named  in  the  report  as  allegedly  being  abused, 
sexually  abused,  neglected,  or  exploited  if  that  person  is  not 
legally  incompetent; 

(4)  any  person  engaged  in  bona  fide  research  if  the  person  alleged 
in  the  report  to  have  committed  the  abuse,  sexual  abuse, 
neglect,  or  exploitation  is  later  convicted  of  an  offense 
constituting  abuse,  sexual  abuse,  neglect,  or  exploitation  and  if 
the  identity  of  the  older  person  or  the  developmentally  disabled 
person  who  is  the  subject  of  the  report  is  not  disclosed  to  the 
researcher; 

(5)  an  adult  protective  service  team; 

(6)  an  authorized  representative  of  a  provider  of  services  to  a  person 
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alleged  to  be  an  abused,  neglected,  or  exploited  older  person  or 
developmentally  disabled  person,  if: 

(a)  DFS  and  the  provider  are  parties  to  a  contested  case  proceeding 
resulting  from  action  by  DFS  adverse  to  the  license  of  the 
provider  and  if  information  contained  in  the  records  or  reports  of 
DFS  is  relevant  to  the  case;  or 

(b)  disclosure  to  the  provider  is  determined  by  DFS  to  be  necessary 
to  protect  an  interest  of  a  person  alleged  to  be  an  abused, 
neglected,  or  exploited  older  parson  or  developmentally  disabled 
person; 

(7)  an  employee  of  DFS  or  DSRS  if  disclosure  of  the  record  or  report 
is  necessary  for  administration  of  a  program  designed  to  benefit 
a  person  alleged  to  be  an  abused,  sexually  abused,  neglected,  or 
exploited  older  person  or  developmentally  disabled  person;  and 

(8)  an  authorized  representative  of  a  guardianship  program  approved 
by  DFS. 

Under  52-3-813,  MCA,  the  records  and  reports  must  be  disclosed,  upon 
request,  to  the  following  persons  or  entities  in  this  or  any  other  state: 

( 1 )  a  County  Attorney  or  other  law  enforcement  official  who  requires 
the  information  in  connection  with  an  investigation; 

(2)  a  court  that  has  determined,  in  camera,  that  public  disclosure  of 
the  report,  data,  information,  or  record  is  necessary  for  the 
determination  of  an  issue  before  it;  or 

(3)  a  grand  jury  upon  its  determination  that  the  report  or  record  is 
necessary  in  the  conduct  of  its  official  business. 

Further,  if  the  person  who  is  reported  to  have  abused,  sexually  abused, 
neglected,  or  exploited  an  older  person  or  a  developmentally  disabled  person  is 
the  holder  of  a  license,  permit,  or  certificate  issued  by  the  department  of 
commerce  or  issued  by  any  other  entity  of  state  government,  the  report  may 
be  submitted  to  the  entity  that  issued  the  license,  permit,  or  certificate. 
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The  constitutionality  of  the  adult  and  developmental^  disabled  case  record 
confidentiality  statute,  52-3-813,  MCA,  has  not  been  adjudicated  by  the 
Montana  Supreme  Court.  However,  due  process  and  right  to  confront 
protections  would  appear  to  be  addressed  under  that  section  because  a  trial 
court  has  authority  to  review  the  file  in  camera  and  to  release  file  information 
to  the  accused.  These  elements  were  held  to  be  necessary  to  guarantee  the 
constitutionality  of  a  similar  statute  regarding  child  abuse  case  record 
confidentiality. 


Part  10     SJR  2  Considerations 

The  broad  language  of  SJR  2,  Special  Laws  of  November  1993,  directed  the 
Joint  Oversight  Committee  on  Children  and  Families  to  "examine  any 
inefficiencies  in  the  handling  of  adult  protective  services  by  agencies  charged 
with  the  provision  of  those  services"  that  have  "generally  called  into  question 
the  humane  treatment  of  Montana's  elderly  and  the  adequacy  and 
appropriateness  of  government  services  to  the  elderly".  Recent  news  reports 
and  case  study  materials  provided  to  staff  have  brought  to  light  specific 
instances  of  problems  allegedly  associated  with  the  provision  of  elder  services. 
It  is  not  within  the  scope  of  SJR  2,  nor  of  this  report,  to  investigate  the  details 
of  specific  case  studies.  Nevertheless,  as  with  any  human  venture,  the  adult 
protective  services  system  is  not  perfect.  The  remainder  of  this  report  will 
focus  on  specific  issues  related  to  government  services  to  the  elderly  and  legal 
implications  and  potential  shortcomings  in  the  system  and  will  point  out  some 
policy  issues  that  might  be  addressed  by  legislation  or  rule  if  the  Committee 
should  choose  to  do  so. 

It  is  not,  nor  should  it  be,  a  function  of  government  to  nurture,  care  for,  and 
protect  every  aspect  of  the  well-being  of  an  individual  from  cradle  to  grave, 
except  in  extreme  cases  when  a  person  cannot  provide  self  care.  Not  only  is 
the  concept  of  the  government  "running  your  life"  impracticable  and 
unworkable,  such  a  concept  is  directly  contrary  to  the  right  of  the  people  to 
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"life,  liberty,  and  the  pursuit  of  happiness",  which  is  so  essential  to  a 
democratic  form  of  government.  This  is  not  to  say  that  the  state  has  no  interest 
in  protecting  the  well-being  of  its  people;  however,  to  the  greatest  extent 
possible,  the  people  must  first  have  the  opportunity  to  "run  their  own  lives". 
The  question  then  becomes.  To  what  extent  and  under  what  conditions  may 
the  state  intrude  into  an  individual's  personal  life  decisions? 

DFS  is  the  lead  agency  for  adult  protective  services.  Because  the  intervention 
into  an  adult's  personal  affairs  by  any  government  agency  is  such  a  personal, 
intimate  action,  the  greatest  care  must  be  taken  to  protect  the  adult's  privacy 
and  confidentiality  rights.  Indeed,  any  government  program  or  system  that 
could  potentially  interfere  with  the  rights  of  a  competent  adult  must  be  subject 
to  the  highest  level  of  scrutiny  and  be  employed  only  in  emergency 
circumstances  for  a  very  limited  time  or  after  full  court  adjudication  that 
ensures  protection  of  the  constitutional  rights  of  all  parties  involved.  The 
personal  privacy  and  liberty  interests  of  the  individual  are  foremost.  As  noted 
above,  the  rights  of  competent  adults  to  privacy  in  determining  their  own 
actions,  to  the  point  of  refusing  protective  services  even  when  those  actions 
might  threaten  their  own  safety  or  well-being,  must  be  respected.  It  is  for  this 
reason  that  DFS  policy  is  to  provide  only  the  least  intrusive  methods  of  adult 
protective  services  and  only  when  concurred  in  by  a  competent  elder  client. 

The  line  between  "capacitated"  and  "incapacitated"  is  itself  vague  and  highly 
variable  from  case  to  case.  The  aging  process,  especially  when  coupled  with 
certain  diseases,  readily  blurs  that  line.  It  is  not  difficult  to  imagine  a  scenario 
in  which  an  aged  person,  over  a  period  of  months  or  years,  gradually  slips  into 
incapacitation  without  notice  of  relatives,  friends,  or  the  DFS  social  worker.  In 
such  a  case,  an  elder  might  withdraw,  becoming  resentful  of  any  kind  of 
intervention  and  refusing  offered  services,  especially  from  a  "stranger"  but 
possibly  even  from  loving  relatives.  Yet  DFS  must  legally  recognize  every 
adult's  right  to  be  "left  alone",  even  if  it  might  be  to  that  adult's  detriment, 
unless  a  finding  of  incapacitation  has  been  made.  That  is  why  the  question  of 
incapacity  is  one  properly  left  to  a  court,  after  consideration  of  relevant  parties 
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and  circumstances.  Given  the  huge  caseloads  and  extensive  detail  and 
paperwork  involved  in  a  DFS  intervention  action,  the  social  worker  may  not 
have  the  kind  of  regular,  intimate  contact  that  would  make  these  kinds  of 
changes  readily  apparent.  It  is  equally  obvious  that  even  when  a  question  of 
incapacity  is  finally  brought  to  the  consideration  of  a  court,  with  the  caseload 
on  the  judicial  system,  weeks  or  months  could  elapse  before  the  question  is 
addressed. 

It  is  not  the  purpose  of  this  report  to  provide  a  treatise  on  guardianship; 
however,  a  brief  explanation  of  the  duties  of  a  guardian  might  help  to  clear  up 
some  of  the  misunderstanding  that  has  arisen  as  to  the  role  of  a  guardian  in 
providing  elder  services.  Title  72,  chapter  5,  part  3,  MCA,  sets  out  the  legal 
parameters  of  guardianship  of  an  incapacitated  person.  Section  72-5-306, 
MCA,  states  the  purpose  and  basis  for  guardianship:  ~ 

Guardianship  for  an  incapacitated  person  may  be  used 
only  as  is  necessary  to  promote  and  protect  the  well- 
being  of  the  person.  The  guardianship  must  be  designed 
to  encourage  the  development  of  maximum  self-reliance 
and  independence  in  the  person  and  may  be  ordered  only 
to  the  extent  that  the  person's  actual  mental  and  physical 
limitations  require  it.  An  incapacitated  person  for  whom 

a  guardian  has  been  appointed  is  not  presumed  to  be 
incompetent  and  retains  all  legal  and  civil  rights  except 
those  that  have  been  expressly  limited  by  court  order  or 
have  been  specifically  granted  to  the  guardian  by  the  court. 

An  incapacitated  person  may  not  be  limited  in  the  exercise  of  any  civil  or 
political  rights  except  those  that  are  clearly  inconsistent  with  the  exercise  of 
the  powers  granted  to  the  guardian  unless  the  court's  order  specifically 
provides  for  such  limitations.  A  guardianship  order  must  state  that  all  rights jnot 
specifically  limited  are  retained  by  the  incapacitated  person.  (72-5-316(3), 
MCA) 
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By  definition,  a  guardian  can  be  a  full  guardian,  meaning  a  guardian  who 
possesses  all  enumerated  legal  powers  and  duties,  or  a  limited  guardian, 
meaning  a  guardian  who  possesses  fewer  than  all  of  the  legal  duties  and 
powers  of  a  full  guardian  and  whose  rights,  powers,  and  duties  have  been 
specifically  enumerated  by  the  court.  (72-5-305,  MCA)  Purposes  for  which  a 
limited  guardian  may  be  appointed  include: 

(1)  to  care  for  and  maintain  the  alleged  incapacitated  person; 

(2)  to  assert  and  protect  the  rights  and  best  interests  of  the  alleged 
incapacitated  person; 

(3)  to  provide  timely  and  informed  consent  to  necessary  medical 
procedures  and  procedures  implemented  in  connection  with 
habilitation  and  training  programs; 

(4)  to  assist  in  the  acquisition  of  necessary  training,  habilitation,  and 
education  for  the  incapacitated  person; 

(5)  to  exercise  any  other  powers,  duties,  or  limitations  in  regard  to 
the  care  of  the  incapacitated  person  or  the  management  of  the 
person's  property  that  the  petition  shall  explicitly  specify  and 
which  may  be  no  greater  than  the  powers  a  full  guardian  can 
exercise.  (72-5-320,  MCA) 

A  full  guardian  of  an  incapacitated  person  has  the  same  powers,  rights,  and 
duties  respecting  the  ward  that  a  parent  has  respecting  an  unemancipated 
minor  child,  except  that  a  guardian  is  not  liable  to  third  persons  for  acts  of  the 
ward  solely  by  reason  of  the  relationship.  In  particular,  a  full  guardian  has  the 
following  powers  and  duties,  except  as  limited  by  order  of  the  court: 

(1 )  To  the  extent  that  it  is  consistent  with  the  terms  of  any  order  by 
a  court  of  competent  jurisdiction  relating  to  detention  or 
commitment  of  the  ward,  a  full  guardian  is  entitled  to  custody  of 
the  person  of  the  ward  and  may  establish  the  ward's  place  of 
abode  within  or  without  this  state. 

(2)  If  entitled  to  custody  of  the  ward,  the  full  guardian  shall  make 
provision  for  the  care,  comfort,  and  maintenance  of  the  ward  and 
whenever   appropriate   arrange   for   the   ward's   training   and 
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education.  Without  regard  to  custodial  rights  of  the  ward's 
person,  the  guardian  shall  take  reasonable  care  of  the  ward's 
clothing,  furniture,  vehicles,  and  other  personal  effects  and 
commence  protective  proceedings  if  other  property  of  the  ward 
is  in  need  of  protection. 

(3)  A  full  guardian  may  give  any  consents  or  approvals  that  may  be 
necessary  to  enable  the  ward  to  receive  medical  or  other 
professional  care,  counsel,  treatment,  or  service. 

(4)  If  no  conservator  for  the  estate  of  the  ward  has  been  appointed, 
a  full  guardian  may: 

(a)  institute  proceedings  to  compel  any  person  under  a  duty  to 
support  the  ward  or  to  pay  sums  for  the  welfare  of  the  ward  to 
perform  the  person's  duty; 

(b)  receive  money  and  tangible  property  deliverable  to  the  ward  and 
apply  the  money  and  property  for  support,  care,  and  education 
of  the  ward;  but  the  guardian  may  not  use  funds  from  the  ward's 
estate  for  room  and  board  which  the  guardian,  the  guardian's 
spouse,  parent,  or  child  has  furnished  the  ward  unless  a  charge 
for  the  service  is  approved  by  order  of  the  court  made  upon 
notice  to  at  least  one  of  the  next  of  kin  of  the  incompetent  ward, 
if  notice  is  possible.  A  full  guardian  must  exercise  care  to 
conserve  any  excess  for  the  ward's  needs. 

(5)  Unless  waived  by  the  court,  a  full  guardian  is  required  to  report 
the  condition  of  the  ward  and  of  the  estate  which  has  been 
subject  to  the  guardian's  possession  or  control  annually  for  the 
preceding  year.  A  copy  of  the  report  must  be  served  upon  the 
ward's  parent,  child,  or  sibling  if  requested.  Upon  failure,  as 
determined  by  the  clerk  of  court,  of  the  guardian  to  file  an  annual 
report,  the  court  shall  order  the  guardian  to  file  the  report  and 
give  good  cause  for  failure  to  file  a  timely  report. 

(6)  The  full  guardian  is  entitled  to  receive  reasonable  sums  for 
services  and  for  room  and  board  furnished  to  the  ward  as  agreed 
upon  between  the  guardian  and  the  conservator,  provided  the 
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amounts  agreed  upon  are  reasonable  under  the  circumstances. 
The  full  guardian  may  request  the  conservator  to  expend  the 
ward's  estate  by  payment  to  third  persons  or  institutions  for  the 
ward's  care  and  maintenance. 
(7)  No  full  guardian  may  involuntarily  commit  for  mental  health 
treatment  or  for  treatment  of  a  developmental  disability  or  for 
observation  or  evaluation  a  ward  who  is  unwilling  or  unable  to 
give  informed  consent  to  such  commitment  unless  the  legal 
procedures  for  involuntary  commitment  are  followed.  (72-5-32'i , 
MCA)  Additional  duties  may  apply  when  a  conservator  is 
appointed  by  a  court  to  manage  the  estate  of  the  protected 
person. 

Montana  law  establishes  a  priority  list  for  appointment  of  a  qualified  guardian, 
in  the  following  order: 

(1 )  a  person,  association,  or  private  nonprofit  corporation  nominated 
by  the  incapacitated  person; 

(2)  the  spouse  of  the  incapacitated  person; 

(3)  an  adult  child  of  the  incapacitated  person; 

(4)  a  parent  of  the  incapacitated  person; 

(5)  any  relative  of  the  incapacitated  person  with  whom  the 
incapacitated  person  has  resided  for  more  than  6  months  prior  to 
the  filing  of  the  petition; 

(6)  a  relative  or  friend  who  has  demonstrated  a  sincere,  longstanding 
interest  in  the  welfare  of  the  incapacitated  person; 

(7)  a  private  association  or  nonprofit  corporation  with  a  guardianship 
program  for  incapacitated  persons  or  a  member  of  such  private 
association  or  nonprofit  corporation; 

(8)  a  person  nominated  by  the  person  who  is  caring  for  or  paying 
benefits  to  the  incapacitated  person.  (72-5-312,  MCA)  Specific 
limitations  are  placed  on  a  person,  institution,  association,  or 
nonprofit  corporation  that  prevent  guardianship  in  the  event  of 
conflicts  of  interest.  (72-5-312(4),  MCA) 
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If  the  court  determines  that  there  is  no  qualified  person  willing  and  able  to  serve 
as  guardian,  the  court  may  appoint  an  agency  or  a  designee  of  an  agency  of  the 
state  or  federal  government  that  is  authorized  or  required  by  statute  to  provide 
services  to  the  person  or  to  persons  suffering  from  the  kind  of  disability  from 
which  the  incapacitated  person  is  suffering.  Whenever  an  agency  is  appointed 
guardian,  the  court  may  also  appoint  a  limited  guardian  to  represent  a  specified 
interest  of  the  incapacitated  person.  Whenever  a  limited  guardian  is  appointed, 
the  specified  interest  of  the  incapacitated  person  is  the  sole  responsibility  of  the 
limited  guardian  and  is  removed  from  the  responsibility  of  the  agency.  (72-5- 
312(5),  MCA) 

Therefore,  even  if  incapacitation  is  found,  DFS  is  still  the  guardian  of  last  resort. 
It  is  consistent  with  the  Montana  Family  Policy  Act  and  DFS  procedure  that 
elder  services  be  provided  in  the  home  whenever  possible,  which  would 
logically  include  the  appointment  of  a  guardian  who  is  a  family  member  in  order 
to  allow  the  elder  to  continue  to  live  in  a  home  environment  rather  than 
becoming  an  institutional  ward  of  the  state.  But  it  is  no  less  understandable 
that  an  elder's  children,  grandchildren,  or  other  court-appointed  guardian,  even 
though  well-intentioned  at  the  beginning  of  the  guardianship  process,  might  not 
be  willing  or  able  to  cope  with  the  progressively  degenerative  aging  process. 
Nevertheless,  when  legal  guardianship  has  been  placed  with  a  person  or 
agency,  the  burden  to  care  for  the  elder  lies  with  that  person  or  agency.  When 
guardianship  is  placed  with  a  family  member,  DFS  has  no  legal  mandate  to 
continue  protective  services  unless  those  services  are  requested  or  further 
reports  of  abuse,  neglect,  or  exploitation  are  received,  at  which  point  the 
referral  and  investigation  process  begins  anew  and  may  include  criminal  charges 
against  the  guardian.  The  mere  provision  of  services  by  DFS  does  not  establish 
a  guardian  relationship.  (52-3-207,  MCA) 

Under  72-5-317,  MCA,  a  court  may  appoint  a  temporary  guardian  for  an 
incapacitated  person  in  an  emergency  or  to  replace  an  appointed  guardian  who 
is  not  effectively  performing  required  legal  duties.  A  temporary  guardian  has  the 
power  to  perform  only  specific  duties  and  is  appointed  for  no  longer  than  6 
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months.  There  are  also  several  provisions  to  ensure  proper  notification  of  all 
parties  involved  in  a  guardianship  action  (72-5-301(2),  72-5-302,  72-5-314, 
72-5-318,  MCA)  and  provisions  for  termination  of  guardianship  (72-5-324, 
MCA)  and  removal  or  resignation  of  a  guardian  (72-5-325,  MCA). 

It  appears  that  many  of  the  questions  regarding  the  adequacy  of  adult 
protective  services,  as  prompted  by  SJR  2,  have  arisen  because  of 
communication  problems  between  DFS  and  concerned  private  parties  and  from 
a  lack  of  understanding  of  the  guardianship  process.  There  are  several  things 
that  could  be  done  to  enhance  the  resolution  of  these  questions  and  help 
prevent  future  breakdowns  in  the  system. 

(1)  Reports  of  alleged  elder  abuse  immediately  fall  within  the  scope  of 
confidentiality.  However,  without  threatening  that  confidentiality,  DFS 
could  respond  in  writing  to  persons  who  report  incidents  of  suspected 
abuse,  acknowledging  receipt  of  the  report,  assuring  the  reporter  that 
DFS  is  evaluating  the  report  and  will  take  any  actions  found  to  be 
appropriate,  setting  out  legal  measures  that  can  be  taken  if  abuse  is 
substantiated  (perhaps  even  a  recitation  of  current  statutory  law),  and 
perhaps  thanking  the  reporter  for  the  concern  and  for  taking  the  time  to 
help  address  the  problem  of  elder  abuse  in  the  community. 

(2)  As  part  of  its  general  informational  services,  DFS  could  include  a  brief 
overview  of  the  Medicaid  system,  explaining  the  parameters  of  federal 
jurisdiction  of  the  program  and  clarifying  the  limits  of  power  of  state  and 
local  entities  in  administering  the  program. 

(3)  Whenever  guardianship  is  proposed  as  an  option  for  an  incapacitated 
adult,  the  appointed  guardian  should  be  given  information  clearly 
outlining  the  ward's  rights  and  the  guardian's  powers  and  duties.  This 
would  alleviate  as  much  as  possible  any  misconceptions  regarding  the 
guardianship  process  and  ensure  the  best  level  of  care  for  the  ward. 
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(4)  Closer  oversight  of  the  guardianship  process  could  be  instituted.  Under 
current  law  (72-5-321  (2)(e),  MCA),  a  guardian  is  required  to  report 
annually  on  the  condition  of  the  ward  and  the  estate  subject  to  the 
guardian's  control.  In  the  context  of  the  life  of  an  elderly  person,  much 
can  happen  during  a  year's  time  that  could  have  a  direct  effect  on  the 
guardian  relationship.  The  Legislature  could  amend  current  law  to  require 
reporting  on  a  more  frequent  basis,  such  as  biannually  or  quarterly,  so 
that  a  court  could  more  closely  monitor  the  guardianship.  Section  72-5- 
321(3),  MCA,  could  be  amended  to  institute  an  automatic  penalty  for 
failure  to  file  the  report,  rather  than  the  present  system,  which  provides 
for  the  possibility  of  a  contempt  of  court  charge  if  the  guardian  fails  to 
follow  a  court  order  to  provide  the  report,  but  only  after  the  failure  to 
file  comes  to  the  attention  of  the  clerk  of  court. 

(5)  Presently,  a  person  may  be  admitted  to  the  Montana  Center  for  the 
Aged  on  a  voluntary  basis  only,  by  self  or  a  legally  appointed  guardian. 
(Rule  20.14.106,  Administrative  Rules  of  Montana)  The  rule  could  be 
amended  to  allow  for  temporary  emergency  admission,  based  on  an 
evaluation  by  DFS  which  finds  that  the  elder  is  incapacitated  and  in  need 
of  emergency  services  to  avoid  abuse  or  neglect.  The  period  of 
admission  should  be  limited  to  the  time  necessary  to  evaluate  any 
alleged  abuse  or  neglect  or  until  the  permission  of  the  guardian  is 
procured  for  regular  admission. 

(6)  If  the  state  intends  to  continue  providing  an  adequate  level  of  elder 
services,  the  Legislature  will  be  required  to  address  funding  increases  on 
an  ongoing  basis  to  ensure  a  level  of  both  social  and  protective  services 
sufficient  to  meet  the  needs  of  the  growing  elder  population. 

(7)  As  part  of  the  funding  issue,  to  maintain  even  present  levels  of  service, 
additional  caseworkers  will  be  needed  to  address  the  expanding  elder 
population  and  increases  in  reporting  of  elder  abuse.  Additional  field 
training  could  enhance  the  ability  of  staff  to  more  accurately  discern 
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substantiated  cases  of  elder  abuse  and  deal  with  those  cases  in  a  more 
timely  manner,  including  training  in  the  areas  of  investigations,  basic 
legal  and  court  procedures,  privacy  and  confidentiality  concerns,  and  the 
complexities  of  family  problems.  An  increased  burden  on  the  services 
system  is  inevitable;  thus  any  increase  in  staff  efficiency  is  desirable. 

(8)  The  Legislature  may  wish  to  enhance  penalties  for  persons  who  commit 
crimes  against  the  elderly.  Enhancement  generally  takes  one  of  these 
forms: 

(a)  aggravated  treatment,  under  which  certain  crimes,  such  as 
robbery,  assault,  sexual  assault,  and  sexual  abuse,  are 
considered  as  aggravated  offenses  when  committed  against  the 
elderly,  subjecting  the  perpetrator  to  an  increased  fine  or  longer 
imprisonment; 

(b)  set-time  enhancement,  under  which  a  set  number  of  additional 
years  applies  to  an  offense  against  an  elderly  victim,  such  as 
adding  a  1-year  enhanced  prison  sentence  to  all  noncapital 
felonies  against  persons  60  years  of  age  or  older  or  a  2-year 
enhancement  if  serious  bodily  injury  occurs,  or  in  which  a  fine  of 
a  set  dollar  amount  is  imposed  for  deceptive  trade  practices 
against  an  elderly  person;  and 

(c)  mandatory  minimums,  requiring  that  a  minimum  time  be  served 
for  crimes  against  the  elderly,  without  sentence  suspension  or 
deferral. 

(9)  The  Legislature  may  wish  to  revise  the  definition  of  "neglect"  to 
specifically  include  abandonment  of  an  elder  as  a  chargeable  offense. 


Conclusion 

This  report  is  necessarily  fixed  in  time.  As  outlined  above,  government 
presently  provides  a  wide  range  of  services  to  the  elderly.  The  question  of 
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whether  present  services  are  sufficient  remains  one  of  policy.  Given  the 
inevitability  of  an  aging  population,  the  issue  of  adequacy  of  services  is  one 
that  will  be  faced  by  future  Legislatures  for  years  to  come. 
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AGING  SERVICES 
MISSION  AND  GENERAL  DESCRIPTION 


OFFICE  ON  AGING 

In  July  1989,  the  Aging  Services  Bureau  functions  and  staff 
within  the  Department  of  Family  Services  were  moved  to  the 
Governor's  Office  on  Aging  to  consolidate  the  administration 
of  services  to  Montana's  aging  services  programs.   in  1993, 
the  Legislature  moved  the  Office  on  Aging  back  into  the 
Department  of  Family  Services. 

The  Aging  Services  Programs  focus  on  providing  maximum 
dignity  and  independence  for  older  Montanans,  especially 
those  with  the  greatest  social  and  economic  need,  through 
the  development  and  maintenance  of  a  comprehensive  and 
coordinated  service  delivery  system. 

The  Office  on  Aging  is  responsible  for  the  development  of 
the  State  Plan  on  Aging  and  the  coordination  of  services  for 
Montana's  elderly  population,  as  well  as,  the 
administration,  accounting,  budgeting,  reporting,  auditing 
and  assessing  requirements  stated  in  Title  III  of  Federal 
Older  Americans  Act. 


AGENCY  ORGANIZATION 

The  Office  on  Aging  is  housed  within  the  Department  of 
Family  Services  and  has  a  staff  of  8  FTE,  with  all  funding 
through  the  Department  of  Family  Services. 

The  Office  on  Aging  contracts  with  11  Area  Agencies  on  Aging 
to  provide  the  following  types  of  services  to  Montana's 
elderly:  a)  Access  Services  such  as  transportation,  outreach 
and  information  and  referral;  b)  In-home  Services  which 
include  homemaker,  home  health  care,  home  chore  and  home 
delivered  meals;  and  c)  Community  Services  including 
congregate  meals,  legal  services,  ombudsman  services  and 
senior  centers.  Collectively,  this  system  is  called  the 
Aging  Services  Network. 

The  majority  of  services  provided  by  the  Aging  Services 
Network  are  Congregate  Meals,  Home  delivered  Meals,  and 
Supportive  Services.  In  many  cases,  the  elderly  being  served 
are  those  that  are  not  being  served  by  other  programs,  such 
as  Medicaid,  since  they  do  not  meet  the  eligibility 
criteria,  or  the  services  are  not  available  in  their 
community.  The  Network  is  also  called  upon  to  provide  needed 
services  when  other  programs  cannot  provide  the  range  of 
service  to  keep  the  elder  in  their  home. 
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OVERVIEW 


The  Office  on  Aging  is  to  develop  a  comprehensive  and 
coordinated  service  delivery  system  for  the  provision  of 
services  to  Montana's  elderly  population.  All  program  funds 
are  contracted  with  Montana's  11  Area  Agencies  on  Aging  to 
develop  these  services  within  local  communities. 


GOALS 


To  develop  a  comprehensive,  cost  effective  and 
coordinated  service  delivery  system  for  Montanans  that 
are  elderly. 

To  advocate  for  all  elderly  Montanans  to  maintain 
dignity  and  independence. 

To  emphasize  delivery  and  development  of  services  to 
elderly  people  that  are  socially  and  economically 
disadvantaged,  by  better  coordination  with  other 
service  delivery  systems,  such  as  Medicaid,  food 
stamps,  Veterans,  etc. 

To  draw  upon  a  variety  of  funds,  such  as  Federal, 
State,  Local  and  voluntary  contributions  by  seniors  and 
family  members,  to  develop  necessary  services  for 
senior  citizens  at  risk  of  early  institutionalization. 

To  continue  to  develop  community  based  and  in-home 
services  as  an  alternative  to  higher  cost  institutional 
care. 


AUTHORIZATION 


2-15-231-232 

MCA 


In  1983,  the  Legislature  established  the  Office  on 
Aging  in  the  Governor's  Office  to  assist  the 
Governor  in  planning,  coordination,  and  operation 
of  programs  within  state  government  that  affect 
senior  citizens  of  the  state. 


P.  L.  89-73 


In  1993,  the  Legislature  established  the  Office  on 
Aging  in  the  Department  of  Family  Services. 

The  Federal  Older  Americans  Act  calls  for  a  State 
Agency  on  Aging,  for  the  development  of  a  State 
Plan  on  Aging  and  very  specific  guidelines  for  the 
development  of  Area  Agencies  on  Aging  and  a 
service  delivery  system. 
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52-3-201-206 

MCA  Montana  Older  Americans  Act,  designation  of  Area 

Agencies  and  State  Office  on  Aging,  development  of 
State  Plan  on  Aging,  Ombudsman  Services,  etc. 


BASE  PROGRAM  -  Office  on  Aging 

The  Office  on  Aging  provides  the  review,  training, 
monitoring,  assessing,  auditing,  advocating,  reporting,  and 
accounting  functions  reguired  of  an  State  Office  on  Aging 
over  all  programs  that  serve  the  elderly. 

Office  on  Aging  staff  provide  assistance  by  telephone  to  the 
elderly,  family  members,  providers  of  care  and  advocates  by 
use  of  the  toll-free  Citizens  Advocate  number.  Over  6,000 
telephone  calls  are  received  and  over  10,000  telephone  calls 
are  made  each  year  by  the  staff  and  the  number  of  calls  for 
assistance  is  increasing  every  year. 

Daily  review  and  monitoring'  of  reports  from  the  11  Area 
Agencies  on  Aging  in  order  to  prepare  accurate  reports  to 
the  Federal  Administration  on  Aging  about  use  of  funds, 
units  of  services  provided  and  number  of  elderly  people 
served.  Over  9  0  different  reports  are  received  and  reviewed 
each  month. 

Annual  on-site  assessments  of  the  11  Area  Agencies  on  Aging 
is  done  by  staff,  as  well  as  Financial  Compliance  Audits  and 
Review  of  the  agencies  and  local  providers.  These  are 
reguired  in  the  Federal  Older  Americans  Act.  Extensive 
travel  is  reguired  of  staff  to  provide  technical  assistance 
and  training  to  agencies  and  service  providers  to  assure 
accurate  internal  control  and  accountability.  In  excess  of 
1,4  08  man  hours  are  needed  each  year  to  complete  the  11  on- 
site  assessments  and  over  1500  man  hours  to  complete  the 
financial  audits. 

Numerous  training  events,  workshops,  seminars  and 
conferences  are  sponsored  or  co-sponsored  by  the  agency  to 
meet  specific  training  needs  of  the  State  Plan  on  Aging.  For 
example,  training  events  normally  include  safety  and 
sanitation  needs  for  the  cooks  and  site  managers  of  the  160 
plus  meal  sites  across  the  state,  plus  events  specific  to 
the  elderly,  family  members  and  other  care  providers. 

Many  reports,  analysis  and  studies  specific  to  Montana's 
elderly  population  are  also  done  by  the  Governor's  Office 
staff  to  meet  demand  from  senior  citizen  advocates  and  to 
plan  for  the  ever  increasing  elderly  population.  For 
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example,  staff  have  developed,  with  the  recommendation  of 
the  Governor's  Advisory  Council  on  Aging,  a  planning  process 
for  the  next  10  years  call  Montana  Aging  Policy  Perspectives 
1990  (MAPPS  1990) .  Over  300  professionals  from  varied 
disciplines  have  been  involved  in  the  planning  process  that 
covers  32  topic  areas  that  impact  Montana's  elderly  in  the 
1990's.  In  1989,  the  Office  on  Aging  completed  an  Unmet 
Needs  Survey  of  the  Elder  which  will  be  used  in  the  planning 
process  to  better  develop  and  target  services  to  the 
elderly. 

Staff  are  also  required  to  preform  specific  tasks  in 
fulfillment  of  the  Older  Americans  Act,  for  example,  one  FTE 
is  the  State  Long  Term  Care  Ombudsman.  This  person  is 
responsible  for  review  and  investigate  all  complaints  of 
abuse,  neglect,  and  exploitation  of  nursing  home  residents. 
New  requirements  also  call  for  the  development  of  a  network 
of  Local  Long  Term  Care  Ombudsman  to  act  upon  complaints. 
The  State  Ombudsman  receives  in  excess  of  500  complaints  and 
over  180  cases  of  abuse  are  investigated  each  year.   The  new 
Certified  Local  Ombudsmen  are  expected  to  handle  over  170 
complaints  and  61  cases  of  abuse  this  year. 

Limited  funds,  ever  increasing  elderly  population,  and 
additional  requirements  of  the  Federal  Older  Americans  Act 
without  meaningful  increases  in  funding  have  hindered  the 
state  in  meeting  Federal  compliance  and  could  jeopardize  the 
current  level  of  Federal  Funding. 


CONTRACTED  SERVICES  -  AREA  AGENCIES  ON  AGING 

The  Area  Agencies  develop  the  local  planning  process  and 
provide  services  or  contract  with  individual  agencies  to 
provide  service.  There  are  over  1,000  local  service 
providers  in  all  56  counties  in  Montana  that  serve  the 
elderly  by  utilizing  local  county  funds,  contributions, 
donations,  state  funds  and  federal  funds.  All  funds,  units 
of  service  and  number  of  clients  served  are  reported  to  the 
Area  Agencies.  The  Area  Agencies  prepare  monthly  reports  to 
the  Office  on  Aging  for  reimbursement. 
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FY93    Program    Data 


Source:    FY93    SUA-95 


SERVICE 


TOTAL  NO. 

TOTAL  NO.  OF 

OF  CLIENTS 

UNITS  OF  SERV 

SERVED 

PROVIDED 

26,690.0 

140,549.0 

40, 505  .0 

1,246,253.0 

15.0 

33.0 

284.0 

2, 610.0 

9,479.0 

33,641  .0 

501  .0 

5, 923.0 

7,382.0 

603,452.0 

239.0 

6,479.0 

3,286.0 

94,947.0 

415.0 

1,545.0 

2,272.0 

1,902.0 

131.0 

959.0 

1, 536  .0 

3,388.0 

226.0 

5,607.0 

.0 

.0 

165.0 

1,528.0 

40,967.0 

25,473.0 

35.0 

122.0 

1,121.0 

6,606.0 

250.0 

760.0 

536.0 

21,015.0 

25.0 

125.0 

18,321 .0 

312,943.0 

AVERAGE 
UNITS  PER 
CLIENT 


Comm.  Outreach 
Congregate  Meals 
Escort 

Friendly  Visiting 
Health  Screening 
Home  Chore 
Home  Del .  "Meals 
Home  Health  Aide 
Homemaker 
Indv.  Outreach 
Legal  Assistance 
Med.  Transport. 
Health  Promotion 
Personal  Care 
Physical  Therapy 
Respite  Care 
Senior  Center 
Shopping  Assist 
Skilled  Nursing 
Nutrition  Ed 
Tel.  Reassurance 
Exercise 
Transportation 
Health  Main. 


833.0 


3,808.0 


5 
30. 

2 

9. 

3 
11 
81 
27 
23 

3 

7 

2 


3 
7 
2 
2 
5 
8 
7 
1 
9 
7 
8 
3 
2 
24.8 

.0 
9.3 

.6 
5 
9 
0 
2 
0 
1 
6 


3 

5 

3 

39 

5 

17 

4 


TOTAL 


155,294.0    2,519,668.0 


NOTE:  Does  not  include  State  funded  Information  &  Assistance, 
Food  Stamp  and  Ombudsman  programs. 
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REPORT   ON  ADULT   PROTECTIVE    SERVICES 
July   1,1992      THROUGH  June   30,1993 

I      REFERRALS 

1560   Referrals  were  investigated  by  DFS  community  social 
workers . 

1051   Investigations  were  for  persons  age  60  and  older. 

509    Investigations  were  for  .disabled  adults  age  18  through 
59. 

356   Of  investigations  for  disabled  are  estimated  to  be 
for  persons  with  developmental  disabilities. 


II  SUBSTANTIATED  REFERRALS  (  CASES  OPENED  FOR  SERVICES) 
496   Opened  for  protective  services. 

332   Cases  opened  were  elderly. 

164   Cases  opened  were  disabled. 

114   Of  the  disabled  cases  opened  are  estimated  to  be 
persons  with  developmental  disabilities. 

III  SERVICES  PROVIDED  (DUPLICATED) 

Investigation  Only  864 

Social  Work  Counseling 

Resource  Referral 

Foster  Care 

Home  Attendant 

Referral  To  Ombudsman 

Referral  To  State  Health  Department 

Resource  Protection 

Refer  Or  Seek  Guardianship 

Other 


788 

909 

12 

88 

0 

1 

89 

61 

210 
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IV  TYPES  OF  REFERRALS  (DUPLICATED) 


Physical  Abuse 
Emotional  Abuse  . 
Sexual  Abuse 
Physical  Neglect 
Medical  Neglect 
Exploitation 
Fatality 


V  PERPETRATORS  IN  SUBSTANTIATED  CASES 


Substantiated 

Unsubstantiated 

91 

117 

69 

78 

21 

47 

468 

380 

322 

213 

105 

153 

0 

0 

Spouse 

110 

Son/Daughter 

146 

Sibling 

22 

Legal  Guardian 

16 

Other  Relative 

71 

Residential  Staff 

99 

Institutional  Staff 

20 

Other  Household  Member 

68 

Self 

787 

Other 

224 

VI  GUARDIANSHIP  CASES 

DFS  has  full  guardianship  of  the  following  persons: 

22    Elderly 

4     Disabled  Adults 
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Adults  With  Developmental  Disabilities 


DFS  obtained  full  guardianship  of  3   new  cases  in  1993 . 

DFS  closed   2     full  guardianship  cases  in  1994. 

The  department's  social  workers  take  limited  and/or  temporary 
guardianship  of  persons  for  such  reasons  as  to  sign  for  medical 
care,  to  temporarily  protect  resources,  or  to  protect  a  person  in 
danger  until  permanent  protective  arrangements  can  be  made. 

As  indicated  above  DFS  social  workers  were  involved  in 
guardianship  activities  in  61   cases  this  past  year. 

The  department's  social  workers  provide  numerous  services  to  the 
full  and  limited  guardianship  cases.   The  services  are  mainly  in 
the  area  of  arranging  for  and  ensuring  that  the  persons  receive 
the  needed  medical, residential, social, educational, financial  and 
other  services. 

The  department  is  making  every  effort  to  minimize  taking 
guardianship  of  any  adult.   Department  policy  requires  that 
social  workers  only  seek  agency  guardianship  as  an  absolute  last 
resort . 


COMPARISONS  OF  CASES  INVESTIGATED  1984  -  1993 

YEAR  CASES  INVESTIGATED 

1984  *  186 

1985  575 

1986  676 

1987  694 

1988  920 

1989  1035 

1990  1044 

1991  **  1469 

1992  *** 

1993  1560 

*    First  year  of  reporting. 

**   Aging  services  began  publicity  on  Elder  Abuse. 

***   Changed  reporting  periods  , no  report  available 
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The  Older  Population 


APPENDIX  5 


■  The  older  population — persons  65  years  or 
older— -numbered  32.3  million  in  1992.  They  repre- 
sented 12.7%  of  the  U.S.  population,  about  one  in 
every  eight  Americans.  The  number  of  older  Amer- 
icans increased  by  1.1  million  or  3%  since  1990, 
compared  to  an  increase  of  2%  for  the  under-65 
population. 

■  In  1992,  there  were  19.2  million  older  women 
and  13.0  million  older  men,  or  a  sex  ratio  of  147 
women  for  every  100  men.  The  sex  ratio  increased 
with  age,  ranging  from  123  for  the  65-69  group  to  a 
high  of  258  for  persons  85  and  older. 

■  Since  1900,  the  percentage  of  Americans  65  + 
has  more  than  tripled  (4.1%  in  1900  to  12.7%  in 
1992),  and  the  number  has  increased  over  10 
times  (from  3.1  million  to  32.3  million). 

■  The  older  population  itself  is  getting  older.  In 
1992  the  65-74  age  group  (18.5  million)  was  eight 
times  larger  than  in  1900,  but  the  75-84  group 
(10.6  million)  was  14  times  larger  and  the  85  + 
group  (3.3  million)  was  26  times  larger. 

■  In  1991,  persons  reaching  age  65  had  an  aver- 
age life  expectancy  of  an  additional  1 7.4  years  (19 
years  for  females  and  15  years  for  males). 

■  A  child  born  in  1991  could  expect  to  live  75.5 
years,  about  28  years  longer  than  a  child  born  in 
1900.  The  major  part  of  this  increase  occurred  be- 
cause of  reduced  death  rates  for  children  and 
young  adults.  Life  expectancy  at  age  65  in- 
creased by  only  2.4  years  between  1900  and 
1960,  but  has  increased  by  3.1  years  since  1960. 

■  About  2.1  million  persons  celebrated  their  65th 
birthday  in  1992  (5,700  per  day).  In  the  same  year, 
about  1.6  million  persons  65  or  older  died,  result- 
ing in  a  net  increase  of  521,000  (1,420  per  day). 
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FIGURE  1 
NUMBER  OF  PERSONS  65  + :  1900  to  2030 


(in  millions) 
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Future  Growth 

■  The  older  population  will  continue  to  grow  in  the 
future  (see  fig.  1).  This  growth  will  slow  somewhat 
during  the  1990's  because  of  the  relatively  small 
number  of  babies  born  during  the  Great  Depres- 
sion of  the  1930's.  The  most  rapid  increase  is  ex- 
pected between  the  years  2010  and  2030  when 
the  "baby  boom"  generation  reaches  age  65. 

■  By  2030,  there  will  be  about  70  million  older 
persons,  more  than  twice  their  number  in  1990. 
People  65  +  are  projected  to  represent  13%  of  the 
population  in  the  year  2000  but  will  be  20%  by 
2030. 

■  Minority  populations  are  projected  to  represent 
25%  of  the  elderly  population  in  2030,  up  from 
13%  in  1990.  Between  1990  and  2030,  the  white 
nonhispanic  population  65+  is  projected  to  in- 
crease by  93%  compared  with  328%  for  older 
minorities,  including  Hispanics  (555%)  and 
nonhispanic  blacks  (160%),  American  Indians, 
Eskimos,  and  Aleuts  (231%),  and  Asians  and 
Pacific  Islanders  (693%). 
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